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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

District of Columbia 

Equity No. 43,763. 

Mark 0. Davis, Plaintiff, 


vs. 

Maud E. Davis, Defendant. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wdt: 

1 Decree Dismissing Cross-Bill and Granting 

Limited Divorce 

Filed October 29 1925 

In the Supreme Court of the District of Columbia. 
Equity No. 43,763. 

Mark 0. Davis, Plaintiff, 
vs. 

Maud E. Davis, Defendant. 

This cause coming on to be heard upon the bill of com¬ 
plaint and the answer thereto, and the cross-bill of com¬ 
plaint and the answer thereto, and testimony having been 
taken in open court in support of the issues made by said 
bill and cross-bill, it is by the Court this 29th day of Octo¬ 
ber, A. D. 1925. 

Adjudged, ordered and decreed as follows: 

1. That the said cross-bill be and the same hereby is dis¬ 
missed. 



2 MARK O. DAVIS VS. MAUDE E. DAVIS. 

2. That the prayer of the said bill of complaint for a 
limited divorce be and the same hereby is granted and the 
plaintiff is hereby granted a divorce from bed and board 
from the defendant, Maud E. Davis. 

3. That the custody of the minor son of the plaintiff and 
defendant, Mark 0. Davis, Jr., be and the same hereby is 
awarded to the plaintiff, and the custody of their minor 
daughter, Suzanne Davis, be and the same hereby is 
awarded to the defendant, with the right of the plaintiff to 
have the custody and society of her between the hours of 6 
and 8, P. M., on each Wednesday and between the hours of 
10:30 A.M., and 1 P. M., on each Sunday. 

4. That the plaintiff pay the tuition charges for the said 
minor daughter, Suzanne, and pay to the defendant the 
sum of $300.00 per month for the maintenance of herself 
and their said daughter, Suzanne. 

5. That the plaintiff pay to Henry E. Davis, counsel for 
the defendant, the sum of $1,250.00 as counsel fees. 

WALTER I. McCOY, 

Chief Justice. 

2 Petition for Reduction of Allowance for Alimony to 
Defendant and Maintenance for Daughter 

Filed April 16, 1935 

* • * 

The petition of Mark O. Davis respectfully shows: 

1. On October 29,1925, by final decree entered herein, the 
plaintiff was awarded a divorce a mensa et thoro from the 
defendant and given the custody of the minor son of the 
parties, Mark O. Davis, Jr. The custody of the daughter 
of the parties, Mary Suzanne Davis Sousatt, then an infant 
of the age of eight years, was awarded to the defendant. 
The decree directed the plaintiff to pay tuition charges for 
said minor daughter and to pay to the defendant the sum of 
$300.00 per month for the maintenance of herself and said 
minor daughter. An allowance of $1250.00 was made as 
counsel fees to the defendant’s attorney. 

, 2. The testimony in said cause established the fact that 
the plaintiff was then earning from his profession as a 
dentist approximately $13,800.00 per year. 

3. Subsequent to the date of the entry of the aforesaid 
decree, the plaintiff became an actual bona fide resident 
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of Arlington County, Virginia, wherein he instituted an 
action for an absolute divorce against the defendant upon 
the ground of willful abandonment and desertion. Service 
of process was had upon the defendant by publication and 
personally in the District of Columbia. She appeared spe¬ 
cially by counsel and, by appropriate plea, challenged the 
jurisdiction of the court to entertain the suit thus instituted 
by the plaintiff herein. The issue raised by the plea was, 
by the court, referred to a master in chancery, who took tes¬ 
timony on the question of the bona tides of the plaintiff’s 
residence in the State of Virginia. The defendant 
3 appeared personally and by counsel at the hearings 
before the master. The report of the master found 
that the plaintiff was a bona fide resident of the State of 
Virginia, and this finding was confirmed by the court. On 
the 26th day of June, 1929 a final decree was entered, grant¬ 
ing the plaintiff herein an absolute divorce from the de¬ 
fendant, awarding to the defendant the custody of the 
infant daughter, Mary Suzane Davis Sousatt, and requir¬ 
ing the plaintiff herein to pay for the education, support 
and maintenance of his said daughter the sum of $150.00 
per month, as will appear from the prior proceedings herein 
which are hereby made a part hereof. 

4. Since the date of the entry of the decree herein, to wit, 
October 29, 1925, the plaintiff has paid to the defendant 
the allowance of $300.00 per month for alimony and sup¬ 
port of said infant daughter of the parties. 

5. On July 31, 1932 the said infant, Mary Suzanne Davis 
Sousatt, married Herbert Sousatt, who is at present em¬ 
ployed bv the American Trucking Association, with offices 
in the Transportation Building in this City, and, as plain¬ 
tiff is informed and believes, and therefore avers, at an 
annual salary of $1860.00. The said daughter and her hus¬ 
band are living together, apart from the defendant herein, 
and have no children. 

6. While the plaintiff, at the time of the entry of the 
decree herein, was earning about $13,800.00 per year, his 
earnings have for the past two years become greatly re¬ 
duced. In 1933, the plaintiff’s net income from his profes¬ 
sion and all other sources was $10,196.06, but during that 
year he sustained losses on securities owned by him 
amounting to $18,436.70, resulting in a total net loss for the 
entire year of $8,240.64. 
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For the year 1934, his net income from all sources was 
$11,768.62. During that year he suffered a loss of $4,383.13, 
leaving him a net income for the entire vear of only $7,- 
385.48. 

7. As indicating that the marital difficulties of the par¬ 
ties, and the publicity incident thereto, have resulted in the 
reduction of the earning power of the plaintiff, the affi¬ 
davits of Doctors Leslie M. Christie and George H. Becker 
are hereto attached and praved to be read as a part hereof. 

THE PREMISES CONSIDERED, the plaintiff 
4 prays: 

1. That a rule may issue herein requiring the de¬ 
fendant to appear and show cause, if any she has, why the 
prayers of this petition should not be granted. 

2. That an order may be entered herein vacating the de¬ 
cree entered herein October 29, 1925, or, in the alternative, 
that said last mentioned decree be modified so as to reduce 
the amount therein required to be paid by the plaintiff to 
the defendant as alimony for herself and maintenance for 
the daughter of the parties. 

3. For such other and further relief as the nature of the 
case may require and to the Court may seem just and 
proper. 

MARK 0. DAVIS 

LECKIE & SHERIER 

By JOSEPH T. SHERIER 

Attorneys for Petitioner. 

Mark 0. Davis being first duly sworn on oath states 
that he has read the foregoing petition by him subscribed, 
and knows the contents thereof; that the matters and things 
therein stated as of his personal knowledge are true, and 
those stated upon information and belief, he believes to be 
true. 

MARK 0. DAVIS 

Subscribed and sworn to before me this 12" day of April, 
1935. 

i 

(Notarial Seal) 


N. M. L. JENKINS 

Notary Public , D. C. 
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5 Affidavit 

George H. Becker, being first duly sworn, on oath states 
that he is a dental surgeon and for the past twenty-five 
years has practiced his profession in the District of Co¬ 
lumbia. 

He has known Mark 0. Davis for about eighteen years, 
at the present time having an office adjoining that of Dr. 
Davis. 

On probably a dozen occasions, patients have spoken to 
the affiant about the domestic difficulties of Dr. Davis, stat¬ 
ing in substance that those difficulties did not help Mr. 
Davis in his practice; and on several other occasions 
patients who formerly had Dr. Davis handle their dental 
work, stated that they were glad they were now coming to 
the affiant instead of Dr. Davis, assigning his domestic dif¬ 
ficulties as the reason for this statement. 

Dr. Davis’s practice has been seriously affected by these 
controversies in his domestic life. Before his troubles he 
was seeing from eight to twelve patients a day, while now 
he does not average more than four to eight per day. 

GEO. H. BECKER 


Subscribed and sworn to before me this 17 day of July, 
1934. 


ISAAC N. FOX 

(Notarial Seal) Notary Public , D. C. 


6 Affidavit 

Leslie M. Christie, being first duly sworn, on oath states 
that he is a practicing dentist in the District of Columbia 
with offices at 1835 - 1 Street, N. W., and has been engaged 
in the practice of his profession in the District of Colum¬ 
bia for fifteen years. 

He has known Dr. Mark 0. Davis for the past fifteen 
years. 

Prior to the beginning of Dr. Davis’s marital difficulties, 
the affiant had sent him patients, and had also treated 
patients whom Dr. Davis had sent to affiant for X-ray ex¬ 
aminations. After the domestic troubles of Dr. Davis had 
started, the affiant had occasion to send patients to him, 
but on about six occasions patients thus sent by the affiant 
to Dr. Davis refused to go to the latter, assigning as a 
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reason for such refusal his domestic difficulties and the un¬ 
favorable publicity attaching to the same. Other patients 
expressed lack of confidence in Dr. Davis because of his 
conjugal troubles, some stating that they did not wish to 
send their children to a man of his type. 

LESLIE M CHRISTIE 


Subscribed and sworn to before me this 19th day of 
Julv, 1934. 

HELEN V. FORDYCE 

(Notarial Seal) Notary Public, D. C. 

Commission expires Dec. 14, 1937 

7 The Answer of Maude E. Davis to the Petition of 
Mark 0. Davis for Reduction of Alimony 

Filed April 27, 1935 

# # # 

Now comes the respondent and for answer to the peti¬ 
tion of the said Mark 0. Davis for reduction of alimony 
filed herein, respectfully shows to the court as follows: 

1. This respondent admits that on October 29, 1925, when 
the plaintiff Mark O. Davis was awarded a divorce from 
bed and board, that she was granted the custody of her 
daughter Mary Suzanne and also that she was granted 
permanent alimony in the sum of three hundred dollars 
($300) a month for her support and maintenance to be ex¬ 
pended in her discretion for the maintenance of herself and 
her child. This respondent believes that her counsel Henry 
E. Davis, Esq. was awarded $1,250 as counsel fee but does 
not see the relevancy of that statement to any issue herein. 

2. This respondent avers that the said Mark 0. Davis did 
testify at said case that he was in receipt of an income of 
$13,800 per year from his profession as dentist but she 
avers that at that time she was familiar with his income 
and he was in receipt of an income of at least $30,000 and 
in addition thereto was the owner of premises No. 2810 
Adams Mill Road, northwest, which he sold about five years 
ago for $38,000 cash and the plaintiff had then as now other 
large means consisting of bonds, stocks, and other securi¬ 
ties and ready money which she states upon information 
and belief to be very large. And this respondent avers that 
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in the year before he started suit, namely, in March, 1924, 
he stated to this defendant that he did not return 
8 more than one-third of his income to the Federal 
Government for taxation. 

3. This respondent denies that the said Mark 0. Davis 
ever became an actual bona fide resident of Arlington 
County, Virginia wherein he instituted a suit for an abso¬ 
lute divorce against this respondent on the ground of wil¬ 
ful abandonment and desertion, but she avers the fact to 
be that he never did acquire a residence in the legal sense 
in Arlington County, Virginia. She states the fact to be 
that he moved to Arlington County, Virginia less than a 
year after the divorce from bed and board, which was Oc¬ 
tober 29, 1925, and he moved to Virginia October 15, 1926, 
and occupied a rooming house and then another rooming 
house for the sole purpose of acquiring a residence for 
divorce purposes while at the same time he kept his resi¬ 
dence fully furnished at 2810 Adams Mill Road, northwest, 
in the District of Columbia and did not sell the same until 
about five or six years ago. And while in his suit for di¬ 
vorce in Virginia he alleged that this respondent had de¬ 
serted him on February 24, 1925, he was in fact living in 
the same house with her and her two children at 2810 
Adams Mill Road, northwest until April 27, 1925, when he 
forced her to leave and she was unable to leave until the 
first installment of alimony was paid in a suit for divorce 
which he instituted in the District of Columbia Supreme 
Court on March 10, 1925. This respondent avers that in 
said suit for divorce which he filed in Virginia, she was 
served with a copy of the summons in District of Columbia 
in lieu of publication and which had no other effect than 
an order of publication, and that she in her proper person 
specially and for no other purpose than to file her plea to 
the jurisdiction of the court which set forth that neither 
she nor the said Mark 0. Davis had ever been residents of 
Virginia but that his alleged residence was for the sole 
purpose of creating jurisdiction in the court to hear and 
allow his suit for divorce, which was a fraud upon the 
Court and he was not a bona fide resident in contemplation 
of law. A copy of said plea to the jurisdiction is attached 
hereto, marked plaintiff’s exhibit A. And the respondent 
on said plea to the jurisdiction testified and was corrobo- 
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rated by three witnesses that the said Mark 0. Davis had 
declared that he had moved to Virginia for the sole 
9 purpose of obtaining a divorce, and also it was in 
the record that the said Mark 0. Davis in the case 
of Davis vs. Burton, equity 47477 in the Supreme Court of 
the District of Columbia, in 1927 made an affidavit that at 
that time he was a resident of the District of Columbia, 
while at the same time his suit for divorce was pending in 
Virginia and notwithstanding there was no evidence but 
the denial of the said Mark 0. Davis, the Court entered a 
decree granting him an alleged absolute divorce, although 
said court w’as entirely without jurisdiction to hear said 
case and although the domicile of matrimony w r as never in 
the State of Virginia, and this respondent avers that this 
said decree is not entitled to full faith and credit in the Dis¬ 
trict of Columbia and this Honorable Court is not required 
to recognize said pretended decree and this respondent is 
entitled to show in this Court that the said Court had no 
jurisdiction to grant said decree and she has the right to 
contradict the allegations of said decree and finding of said 
Court w’hich right is secured to you by numerous decisions 
of the Supreme Court of the United States and by decisions 
of the Court of Appeals of the District of Columbia. 

4. Answering paragraph 4 of said petition, this respon¬ 
dent avers that after entry of said decree in the Circuit 
Court of Arlington County, Virginia, the said Mark 0. 
Davis undertook to reduce the alimony to $150 per month, 
i and upon proceedings brought by this respondent he w’as 
i adjudged in contempt of court by Mr. Justice Bailey, and 
he w’as forced to continue the payments of $300 per month 
i to her, and that he took appeal from the order of Mr. Jus¬ 
tice Bailey in your equity cause No. 43763 and the Court 
, of Appeals affirmed the judgment of Justice Bailey which 
is shown in the case of Davis against Davis, 65 D. C. Ap¬ 
peals, p. 48, and in said case the Court of Appeals referred 
to the fact that this respondent had set up by a special ap- 
i pearance in Virginia that the said Mark 0. Davis wras not 
a resident of the State but had fraudulently simulated a 
residence for the sole purpose of presenting a divorce case. 

This respondent further states that since obtaining said 
fraudulent decree of divorce in Virginia the said Mark 0. 
Davis, on to wit: October 27, 1933, entered into a pre- 
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10 tended marriage ceremony with one Bernice Smith 
in Alexandria, Virginia. This respondent avers that 
said pretended marriage is void and adulterous and that 
ever since said ceremony was performed said Mark 0. 
Davis has been living with the said Bernice Smith in 
adultery at 4434 Garfield Street, northwest, and prior to 
said pretended marriage the said Mark 0. Davis occupied 
the house 4434 Garfield Street, northwest, with the said 
Bernice Smith and her husband George 0. Smith and 
travelled in Europe with said Bernice Smith and came back 
on the same boat with her in August, 1932 while the hus¬ 
band remained home, and that an affectionate relation ex¬ 
isted prior to the trip to Europe between the said Mark 
0. Davis and Bernice Smith as this respondent is prepared 
to prove. 

5. Answering paragraph 5 of the said petition, this re¬ 
spondent says that her said daughter Mary Suzanne did 
marry a young man named Sioussat on July 31,1932 and he 
is at present employed by the American Trucking Associa¬ 
tion but does not get any annual salary but is paid by the 
week and his wages from May 21, 1934 to the present time 
were as follows: May 21, 1934, $18.75; a week; from May 
to July, $20.00 per week; from July to August, $22.00 a 
week; and from August to November $27.50 per week; and 
from November to date $35.00 per week, and the said Her¬ 
bert Sioussat is very much in debt having been out of em¬ 
ployment so long that he was about three thousand dollars 
($3,000) in debt for rent, board and other expenses, and in 
order to enable her daughter to live, this respondent has 
been contributing to her an average of sixty dollars ($60) 
a month and will have to continue such contribution, and 
being her only daughter and not having attained the age 
of eighteen years until January 15, 1935, this respondent 
feels that it is her duty to continue such contribution for 
the support of her said child; and this respondent calls at¬ 
tention to the fact that the said Mark O. Davis through 
Wilton J. Lambert, Esq. brought this identical motion ask¬ 
ing for a modification of the decree of 1925 upon the ground 
that this respondent’s daughter, said Mary Suzanne, had 
married and that the income of said Mark O. Davis had 
diminished, and after a full hearing this court decided on 
November 21, 1932 that the motion to modify the decree 
of 1925 should be denied. 
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11 This respondent also further calls attention to the 

fact that ever since the final decree of 1925 was en¬ 
tered in this cause the said Mark 0. Davis has at stated 
intervals attempted to have it modified and in every in¬ 
stance he has been turned down by the court as wdll be 
shown by docket entries, beginning in the year 1926 and 
ending in 1932, in addition to the pending attempt. 

6. Answering paragraph 6, this respondent says that it 
is untrue that at the time of the entry of the decree Mark 
0. Davis was earning but $13,800 a year, but at that time 
he had an income of at least $30,000 a year, and she avers 
on information and belief based upon reliable reports to 
her that for the past five years he has been specializing in 
dental surgery and straightening and regulating of teeth, 
and that his receipts from his profession have much in¬ 
creased and in straightening teeth his minimum fee is one 
thousand dollars and in some instances are known to exceed 
two thousand dollars for a single case, and this respondent 
avers that his statement about his net income was made to 
mislead the Court as this Court is interested in knowing 
what his gross income was and will not permit him to 
charge off against his income capital losses which he had 
been allowed to charge off in his income tax return and he 
has intentionally in his petition covered up his gross in¬ 
come during the years 1933 and 1934. 

7. Answering paragraph 7 of the petition, this respon¬ 
dent says that the only publicity that the said Mark O. 
Davis has had since 1925 has been brought about by him¬ 
self in repeated attempts to have the alimony reduced and 
such publicity has in no way reduced his income, and this 
respondent says that in addition to the large income which 
he receives from his profession and his investments, which 
this respondent avers on reliable information and belief 
to be at least $30,000 a year, he is the owner of the house 
in which he is living, No. 4434 Garfield Street, northwest, 
with the title thereto in the name of said Bernice Smith, 
said house being of the value of at least $30,000, and this 
respondent avers that he purchased said house and is the 
owner thereof as neither the said Bernice Smith nor her 
husband had any money to buy such a house. In addition 

thereto, this respondent says that when he sold the 
i 12 house on Adams Mill Road for $38,000, he had, after 
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paying her for her dowry in said property and other 
expenses, at least the sum of $33,000 left which he still has, 
and she knows that he has a large amount of investments 
in stocks, bonds, and securities, but without the aid of court 
she is unable to show the exact amount thereof. 

And now having fully answered said petition, this re¬ 
spondent prays that the said rule to show cause be dis¬ 
charged and the prayers of the said petition be denied. 

MAUDE E. DAVIS 

Maude E. Davis, being first duly sworn, states upon oath 
that she has read the answer by her above subscribed, and 
verily believes the facts therein stated to be true. 

MAUDE E. DAVIS 

Subscribed and sworn to before me this twenty-sixth day 
of April, A. D. 1935. 

WILLIAM C DE LACY 
(Notarial Seal) Notary Public, D. C . 

Affidavit of Mary Suzanne Davis Sioussat 

# # # 

Mary Suzanne Davis Sioussat, being first duly sworn, 
states upon oath as follows: 

That she is the only daughter of the said Mark 0. Davis 
and Maude E. Davis, and that she lived with her mother 
until July 31, 1932 when she married at the age of fifteen 
a young man by the name of Herbert Sioussat; that ever 
since her marriage her mother has supported her out of 
the alimony that her mother was receiving and her mother 
has always supported her generously and has always been 
a devoted mother; that from the date of her marriage, 
July 31, 1932, her husband was only able to get em- 
13 ployment the first year at about fifty dollars ($50) a 
month, and from that time until last May only $18.75 
a week, and only since last January has he received as 
much as thirty five ($35) a week which is his present wages, 
and he never has been in receipt of any salary as alleged. 

That being out of employment so long, and because of 
the very small wages that her husband has always received, 
he has become deeply involved in the payment of rent and 
in the purchase of furniture and debts to his family and 
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friends for borrowed monev so that his indebtedness 

•* 

amounts to about three thousand dollars ($3,000) which he 
is paying off and they would not have enough to live upon 
but for the contributions of her mother who has been pay¬ 
ing her out of the alimony an average of about sixty dol¬ 
lars ($60) a month; and that she depends upon her mother’s 
payments out of the alimony her mother is receiving as her 
mother has no other source of income. 

Affiant further says that she knows that her father spe¬ 
cializes in dental surgery and the straightening and regula¬ 
tion of teeth and does much surgical work and work of 
straightening teeth and that he receives large fees for such 
work, and that his charges for straightening teeth are very 
high from a minimum of a thousand dollars a case and that 
he is always busy and she has passed by his office every 
day for the past several years and knows that he is always 
busy and earns a good income and that his professional 
standing is very high and his practice is very lucrative. 

Further affiant saveth not. 

MARY SUZANNE DAVIS SIOUSSAT 

Subscribed and sworn to before me this twenty-sixth day 
of April, A. D. 1935. 

E. WILLARD HYDE 

(Notarial Seal) Notary Public, D. C. 

Order Dismissing Petition to Vacate or Modify Decree 

Filed April 1, 1936 
* # * 

This cause came on for hearing on the petition of the 
plaintiff to vacate or modify the decree entered 
14 herein on October 29, 1925, the answer of the de¬ 
fendant thereto, and the papers read and received 
in evidence, and, after having been argued by counsel for 
the respective parties, it is by the Court this 1st day of 
April, 1936, 

ADJUDGED, ORDERED, and DECREED, that the pe¬ 
tition of the plaintiff be, and it is hereby dismissed. 

ALFRED A WHEAT, 
Chief Justice. 



MARK O. DAVIS VS. MAUDE E. DAVIS. 


13 


From the foregoing decree the plaintiff, in open court, 
notes an appeal to the United States Court of Appeals for 
the District of Columbia, and the bond for costs on appeal 
is hereby fixed at $100.00, or deposit of $50.00 in cash in lieu 
thereof. 

ALFRED A WHEAT, 
Chief Justice. 

Seen: 

CRANDAL MACKEY 
Athj. for defendant 

Seen: 

JOSEPH T. SHERIER 
Atty. for plaintiff 

15 Mandate of the Supreme Court of the United States 

Filed December 6 -1938 

United States of America, ss : 

THE PRESIDENT OF THE UNITED STATES OF 
AMERICA, 

To the Honorable the Judges of the District Court 
(Seal) of the United States for the District of Colum¬ 
bia, 

GREETING: 

WHEREAS, lately in the United States Court of Ap¬ 
peals for the District of Columbia, in a cause between 
Mark O. Davis, Appellant, and Maude E. Davis, Appellee, 
No. 6745, January Term, 1938, wherein the decree of the 
said Court of Appeals, entered in said cause on the 7th day 
of March, A. D. 1938, is in the following words, viz: 

“This cause came on to be heard on the transcript of the 
record from the Supreme Court of the District of Colum¬ 
bia, and was reargued by counsel. 

On consideration whereof, It is now here ordered, ad¬ 
judged, and decreed by this Court that the decree of the 
said Supreme Court, now District Court of the United 
States for the District of Columbia, in this cause be, and 
the same is hereby, reversed with costs, and that this cause 
be and the same is hereby remanded to the said District 
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Court for further proceedings in accordance with the 
opinion of this Court.’’ 

as by the inspection of the transcript of the record of the 
said United States Court of Appeals which was brought 
into the SUPREME COURT OF THE UNITED STATES 
by virtue of a writ of certiorari, agreeably to the act of 
i Congress, in such case made and provided, fully and at 
large appears. 

16 AND WHEREAS, in the present term of October, 
in the year of our Lord one thousand nine hundred 
and thirty-eight, the said cause came on to be heard before 
;the said SUPREME COURT, on the said transcript of 
record, and was argued bv counsel: 

ON CONSIDERATION WHEREOF, It is now here or¬ 
dered, adjudged, and decreed by this Court that the decree 
of the said United States Court of Appeals in this cause 
be, and the same is hereby, reversed with costs; and that 
the said appellant, Mark 0. Davis, recover against the said 
appellee One Hundred and Thirteen Dollars and Fifty-five 
,cents for his costs herein expended and have execution 
therefor. 

AND IT IS FURTHER ORDERED, That this cause be, 
and the same is hereby, remanded to the District Court of 
the United States for the District of Columbia for further 
proceedings in conformity with the opinion of this Court. 

November 7, 1938. 

You, therefore, arc hereby commanded that such execu¬ 
tion and further proceedings be had in said cause, in con¬ 
formity with the opinion and decree of this Court, as ac¬ 
cording to right and justice, and the laws of the United 
States, ought to be had, the said writ of certiorari not¬ 
withstanding. 

WITNESS, the Honorable CHARLES E. HUGHES, 
Chief Justice of the United States, the fifth day of Decem¬ 
ber, in the year of our Lord one thousand nine hundred 
and thirty-eight. 

CHARLES ELMORE CROPLEY 
Clerk of the Supreme Court of the 
United States. 
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Cost of appellant. 


Clerk 

$39.90 

Printing part 


of record 

$53.65 

Attorney 

$20.00 


$113.55 


17 Supreme Court of the United States. 

Filed May 10 1939 


No. 16.— October Term, 1938. 


Mark 0. Davis, Petitioner, 
vs. 

Maude E. Davis. 

On Writ of Certiorari to the United States Court of 
Appeals for the District of Columbia. 

[November 7, 1938.] 

Mr. Justice Butler delivered the opinion of the Court. 

The lower court hold a decree of the circut court of Ar¬ 
lington County, Virginia, entered June 26, 1929, granting 
petitioner an absolute divorce from respondent upon the 
ground of desertion not entitled to recognition in the sup¬ 
reme (now district) court of the District of Columbia. The 
question arose upon his application to that court to set 
aside or modify a decree entered October 29, 1925 granting 
him divorce a vnensa et tlioro from respondent on the 
ground of cruelty. 

In the District of Columbia absolute divorce was not then 
permitted for desertion or cruelty. 1 In Virginia absolute 
divorce was authorized where either party willfully de¬ 
serted or abandoned the other for three years. 2 The cir¬ 
cuit courts there have jurisdiction over suits for divorce 
and alimony. No suit for divorce is mantainable unless 


1 D. C. Code, Tit. 14, § 63. 

2 Va. Code, 1924, §5103. 
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one of the parties has been domiciled in the State for at 
least a year preceding its commencement. 3 

Petitioner and respondent married in 1909 and, until 
about the time he brought the suit for limited divorce, lived 
together in the District of Columbia. They had a son and 
daughter. The decree of separation awarded to him cus¬ 
tody of the son, to her custody of the daughter, and di¬ 
rected him to pay $300 a month for support of wife and 
daughter. 

i Petitioner’s complaint in the Virginia court alleged that 
he was a resident of that State for the requisite time, 
18 showed that respondent was a resident of the Dis¬ 
trict of Columbia, fully disclosed the proceedings 
and decree in the District court, and alleged continuous 
desertion commencing before and extending for more than 
three years after entry of that decree. Process of the 
Virginia court was served personally upon the respon¬ 
dent in the District of Columbia. She filed a plea stating 
that she appeared “specially and for no other purpose 
than to file this plea to the jurisdiction of the court.” In 
that document she alleged that neither she nor petitioner 
had been a resident of Virginia for a year before com¬ 
mencement of the suit and asserted that he was not then 
a bona fide resident there but that the residence he was 
attempting to establish was for the sole purpose of creating 
jurisdiction in the court to hear and determine the suit for 
divorce and was therefore a fraud upon the court and not 
residence in contemplation of law. The plea prayed judg¬ 
ment whether the court “can or will take any further cog¬ 
nizance of the action aforesaid.” 

: The court entered a decree reciting that the cause came 
on for hearing upon the complaint, exhibits, other papers, 
and “argument of counsel” and referring the cause to a 
commissioner in chancery to ascertain and report whether 
the court had jurisdiction to hear and determine it and 
whether a decree of divorce should be entered. The com¬ 
missioner reported that “by stipulation of counsel it was 
agreed”, that he should only ascertain the facts raised in 
the plea to the jurisdiction and that no other matter should 
be inquired into or reported; that he had taken all the testi¬ 
mony submitted by the parties; that in his opinion peti- 


3 Va. Code, 1936, § 5105. 
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tioner was a bona fide resident of Arlington County, Vir¬ 
ginia, and that the court had jurisdiction to hear and de¬ 
termine the cause. 

Respondent filed exceptions, reiterating the allegations 
of her plea and asserting that the commissioner’s findings 
were contrary to the evidence. There was a hearing upon 
the report and exceptions. After argument of counsel for 
the parties and upon consideration of the evidence, the 
court found that petitioner was a resident of Arlington 
County, Virginia, for the requisite time, that it had juris¬ 
diction of the “subject matter and of the parties”, over¬ 
ruled the exceptions, and confirmed the report. Respondent 
having signified her desire to apply for an appeal, the court 
ordered operation of the decree suspended for a period of 
thirty days. It also granted respondent ten days 
19 “within which to file such answer or other pleadings 
in this cause as she may wish.” She did not appeal 
or file answer or other pleading. 

The final decree states that the case came on for hearing 
upon specified papers and depositions of five named per¬ 
sons taken before a commissioner pursuant to notice served 
in Arlington County, on counsel who had entered special 
appearance for respondent, and upon her personally in the 
District of Columbia. It found: Respondent willfully 
deserted petitioner February 24, 1925; the desertion con¬ 
tinued from that date; three years had elapsed since the 
entry of the decree a wcnsa <‘t thoro; there has been no 
reconciliation, and none is probable. It granted petitioner 
absolute divorce, divested respondent of all rights in his 
property, and required him to pay $150 per month for sup¬ 
port of the daughter. No alimony was allowed respon¬ 
dent. 

December 30,1929 petitioner applied to the District court 
to have its decree set aside or modified so as not to require 
him to pay any amount for maintenance of respondent but 
to provide for the payment of a reasonable sum for the 
support of their daughter. The application was based 
solely upon the Virginia decree. Respondent appeared and 
opposed the application but raised no question as to the 
jurisdiction of the Virginia court. It was denied. The 
court of appeals affirmed on the grounds that the lower 
court, having entered the decree, retained jurisdiction to 
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enforce or modify its order for maintenance of the wife and 
daughter; that petitioner’s removal to Virginia did not 
invest the courts of that State with authority to annul or 
supersede that jurisdiction; and that, the District Court 
having first acquired jurisdiction of the subject matter, its 
authority continues until the matter is finally disposed of. 
57 F. (2d) 414. In passing upon that application, neither 
court considered or decided any question as to jurisdiction 
of the Virginia court. 

! April 16, 1935 petitioner filed in the District Court an¬ 
other application to have its decree set aside or modified 
as before prayed. He then sought relief on three grounds: 
The decree of the Virginia court, the fact that his daughter 
had married and was no longer living with respondent, 
and diminution of his income. Respondent answered, al¬ 
leging that petitioner never was a resident of Virginia and 
denying the desertion found by the Virginia court. There 
was a hearing, at which petitioner offered evidence showing 
the proceedings and decree in the Virginia court, the 
20 marriage of the daughter and that she v’as living with 
her husband. Then counsel for respondent applied 
for time to secure her attendance and that of witnesses who, 
as he said, would give testimony that petitioner went to 
Virginia for the sole purpose of getting a divorce, and that 
he never became a bona fide resident there. Petitioner’s 
counsel admitted that, if present, respondent and the wit¬ 
nesses referred to w’ould so testify, but insisted that the 
testimony w’ould be incompetent. Respondent offered no 
other evidence. The trial court denied the application. 

The court of appeals, in an un reported opinion, held its 
earlier decision established the law of the case. Declaring 
petitioner not responsible for maintenance of his daughter 
after her marriage, it held that fact should be taken into 
account, and remanded the case for further consideration as 
to the amount of alimony to be allowed respondent. Peti¬ 
tioner applied for and the court granted rehearing. It 
heard argument and filed an opinion, in which it adhered 
to its ruling that its earlier decision w T as the law of the case, 
and held that the decision of the low r er court refusing to en¬ 
force petitioner’s decree of absolute divorce should stand. 
It said: “The Virginia court did not have full jurisdic¬ 
tion of the parties and the subject matter, and hence the 
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decree was not entitled to full faith and credit. ... It was 
necessary . . . under Haddock v. Haddock [201 U. S. 562] 
. . . that Virginia be the last matrimonial domicil of the 
parties or, if not, that the wife be subjected to the jurisdic¬ 
tion of the court below, either by personal service within 
the State, or by voluntary appearance and participation in 
the suit”. It held that the matrimonial domicil w’as not in 
Virginia; that respondent’s special appearance did not give 
the Virginia court full jurisdiction, or constitute waiver of 
her objection to jurisdiction. It held petitioner’s applica¬ 
tion one addressed to the discretion of the lower court and 
that its omission to consider the marriage of the daughter 
constituted failure to exercise discretion. Accordingly, it 
reversed and remanded for further proceedings in accor¬ 
dance with the opinion. 96 F. (2d) 512. 

Art. IV, $ 1 requires that judicial proceedings in each 
State shall be given full faith and credit in the courts of 
every other State. 4 The Act of May 26,1790,1 Stat. 122, as 
amended, R. S. § 905, 28 U. S. C. § 687 declares that 
21 judicial proceedings authenticated as there provided 
shall have such faith and credit given to them in 
every “court within the United States as they have by law 
or usage in the courts of the State from which they are 
taken.” 3 Thus Congress rightly interpreted the clause to 
mean not some but full credit. Haddock v. Haddock, supra , 
567. The Act extended the rule of the Constitution to all 
courts, Federal as well as State. Mills v. Duryec , 7 Cr. 
481, 485. 

As to petitioner’s domicil for divorce and his standing 
to invoke jurisdiction of the Virginia court, its finding that 
he was a bona fide resident of that State for the required 
time is binding upon respondent in the courts of the Dis¬ 
trict. She may not say that he was not entitled to sue 
for divorce in the state court, for she appeared there and 
by plea put in issue his allegation as to domicil, introduced 
evidence to show it false, took exceptions to the commis¬ 
sion’s report, and sought to have the court sustain them 
and uphold her plea. Plainly, the determination of the de¬ 
cree upon that point is effective for all purposes in this 

♦ “Full Faith and Credit shall be given in each State to the public Acts, 
Records, and judicial Proceedings of every other State. And the Congress 
may by general Laws prescribe the Manner in which such Acts, Records 
and Proceedings shall be proved, and the Effect thereof.” 
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litigation. Baldwin v. Traveling Men’s Assn., 283 U. S. 
522, 525-526. 

| Nor can it be said that the domicil was not adequate to 
support, in virtue of the rule of full faith and credit es¬ 
tablished by Congress, decree enforceable in the courts of 
the District of Columbia. Depending on the connection in 
which used, various meanings have been attributed to the 
phrase matrimonial domicil. See Atherton v. Atherton, 181 
U. S. 155, 171; Andrews v. Andrews, 1S8 U. S. 14, 40; Had¬ 
dock v. Haddock, supra. 572; Thompson v. Thompson, 226 
U. S. 551, 562. Definition, inclusive and exclusive, is not 
to be found; it need not be attempted here. It is enough to 
say that care should always be taken to determine upon the 
facts and circumstances of each case whether, in accor¬ 
dance with the general rule, it is the domicil of the husband. 
See Chccly v. Clayton , 110 U. S. 701, 705; Thompson v. 
Thompson, supra. Cf. Barber v. Barber, 21 How. 592, 594; 

Checvcr v. Wilson, 9 Wall. 108, 124. In this case, 
22 the wife has been adjudged by the decree a mensa 
et thoro, on which she relies, to have disrupted the 
marital relation. And by the decree of the Virginia court, 
the enforcement of which she opposes, she is adjudged to 
have persisted in desertion of petitioner for a period more 
than sufficient to entitle him under the laws of that State 
to dissolution of the bonds. Cf. Harding v. Harding, 198 
U. S. 317, 338-339. While in that State litigating the ques¬ 
tion of his standing to sue, she chose not to answer charges 
of willful desertion. 

This case differs essentiallv from Haddock v. Haddock, 
supra, relied on by the lower court. There the husband, 
immediately after marriage in New York, fled to escape 
his marital obligations and never returned to discharge any 
of them. The wife remained in that State. lie acquired 

s “The acts of the legislature of any State or Territory, or of any coun¬ 
try subject to the jurisdiction of the United States, shall be authenticated 
by having the seals of such State, Territory, or country affixed thereto. 
The records and judicial proceedings of the courts of any State or Terri¬ 
tory, or of any such country, shall be proved or admitted in any other 
court within the United States, by the attestation of the clerk, and the 
seal of the court annexed, if there be a seal, together with a certificate of 
the judge, chief justice, or presiding magistrate, that the said attestation is 
in due form. And the said records and judicial proceedings, so authenti¬ 
cated, shall have such faith and credit given to them in every court within 
the United States as they have by law or usage in the courts of the 
State from which they arc taken.” 
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domicil in Connecticut and there obtained absolute divorce. 
She did not appear in the Connecticut court for any pur¬ 
pose. There was no suggestion that she was at fault or did 
anything to disrupt the marital relation. In this case, there 
exists none of the reasons on which we held the New York 
court not bound by the full faith and credit clause to en¬ 
force in that State the husband’s Connecticut divorce. Pe¬ 
titioner frankly presented to the Virginia court the grounds 
on which he sought release. He gave respondent actual no¬ 
tice of the suit. She appeared, specially as she maintains, 
and raised and tried the qucslion whether he had standing 
to sue. In view of these facts, and of her conduct, ad¬ 
judged repugnant to the marital relation, it would be un¬ 
reasonable to hold that his domicil in Virginia was not suffi¬ 
cient to entitle him to obtain a divorce having the same 
force in the District as in that State. 

As to respondent’s appearance in the Virginia court.— 
The assertion in her plea that it was special and made for 
the sole purpose of challenging jurisdiction is of no con¬ 
sequence if in fact it was not so limited. Sugg v. Thorn¬ 
ton, 132 U. S. 524, 530. Starling Tire Corporation v. Sulli¬ 
van, 279 Fed. 336, 339. If the plea alone may not be held 
to amount to a general appearance, there arises the ques¬ 
tion whether, by her participation in the litigation and ac¬ 
quiescence in the orders of the court relating to merits, 
she submitted herself to its jurisdiction for all purposes. 
Her plea and conduct are to be considered together. 

There had been no claim of jurisdiction over her person. 
The plea did not challenge jurisdiction over peti- 
23 tioner or the court’s authority, if appropriately in¬ 
voked, to grant the decree petitioner sought. It 
merely asserted that he lacked domicil required by Vir¬ 
ginia law. Her allegations and prayer show that the sole 
purpose of the plea was to join issue with petitioner’s al¬ 
legation of domicil in Virginia, to secure a finding against 
him on that point, to obtain decree that he had no standing 
to bring the suit and so put an end to his efforts to obtain 
divorce in that State. 

The recital in the decree of reference, that the cause 
came on for hearing upon, inter alia, argument of coun¬ 
sel, suggests that both parties were heard. The stipulation 
of counsel that the commissioner should only ascertain the 
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facts raised by her plea shows action by both parties re¬ 
lating to merits, at least to the extent that it withdrew 
the case from the commissioner. The record discloses no 
, challenge by respondent to the statement, in the decree 
overruling her exceptions, that the court had jurisdiction 
of the subject matter and of the parties. The grant of time 
within which to answer implies application to that end. A 
motion for such an order relates to merits. Ilupfeld v. 
Automaton Piano Co ., 66 Fed. 788, 789. The service of 
notice of taking depositions upon respondent in the Dis¬ 
trict of Columbia and upon her counsel in Virginia implies 
that petitioner’s counsel understood that respondent had 
standing to appear and cross examine. Plainly her plea 
and conduct in the Virginia court cannot be regarded as 
special appearance merely to challenge jurisdiction. Con¬ 
sidered in its entirety, the record shows that she submitted 
herself to the jurisdiction of the Virginia court and is 
bound by its determination that it had jurisdiction of the 
subject matter and of the parties. Cf. Andrews v. An¬ 
drews, supra, 40. 

No question is here presented as to the effect of the Vir¬ 
ginia decree on the power of the District of Columbia court 
over alimony. 

Petitioner is entitled as a matter of right to have the 
Virginia decree given effect in the courts of the District 
of Columbia. The decree of the court of appeals must be 
reversed; the case will be remanded to the district court 
for proceedings in conformity with this opinion. 

It is so ordered. 

24 Motion for Order to Adjudge Defendant in Con¬ 
tempt of Court for Failure to Pay Alimony. 

Filed December 6 -1938 
* • * 

Comes now the plaintiff Maude E. Davis, by Crandal 
Mackey, her attorney, and moves the court to pass an order 
herein adjudging the defendant, Mark 0. Davis, in con¬ 
tempt of court, for failure to pay alimony as required by 
a decree of this court entered in this cause on the 29th day 
of October, A. D. 1925, and for allowance to plaintiff’s 
counsel of a reasonable fee for professional services ren- 
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dered in this matter; and for cause of this motion the plain¬ 
tiff says that the defendant Mark 0. Davis did not pay the 
alimony due on October 1 and November 1 -1938, in the 
sum of $300. per month as provided in said decree, and is 
now in arrears $900. which he refuses to pay although said 
decree of October 29 - 1925, has never been modified or 
revoked, and is in full force and effect. 

CRANDAL MACKEY 

Atty. for Defendant 


Affidavit in Support of Motion to Adjudge Plaintiff in 

Contempt of Court 

# m # 

District of Columbia, to wit: 

Maude E. Davis, beging first duly sworn states upon 
oath as follows: 

That she is the defendant named in the above entitled 
cause, and on October 29 -1925 awarded alimony for the 
support of herself and infant daughter in the sum of $300. 
per month, under Sec. 977 of the D. C. Code which pro¬ 
vides as follows: “That if the divorce is granted on the 
application of the husband, the Court may nevertheless re¬ 
quire him to pay alimony to his wife, if it shall seem just 
and proper.” Affiant further says that by Sec. 978 
25 of the Code D. C., it is provided that after a decree 
of divorce in any case the case shall still be con¬ 
sidered open for any future orders in those respects, and 
under said section of the Code the plaintiff, Mark O. Davis, 
has repeatedly called upon the Court to set aside or modify 
the said order for alimony, but said order has never been 
modified or set aside and is still in full force and effect. 
That notwithstanding said order the said Mark O. Davis, 
who is in receipt of an income far in excess of the $13,800. 
per year when the said order was entered, to wit: an in¬ 
come of about $30,000. per year, did not pay the instal¬ 
ment of alimony due to be paid on October 1 and Novem¬ 
ber 1 - 1938, and is now in default $600., and will be in 
default $900. before the motion for contempt herein can be 
heard. Affiant further says that she has no income from 
any source other than said alimony awarded by the Court, 
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i and that without the aid of the Court she has no means of 
I collecting said alimony. Further affiant sayeth not. 

MAUD E. DAVIS. 

Subscribed an sworn to before me this 25th dav of No- 
vember, A. D. 193S in my District of Columbia aforesaid. 

Gordon c. McFarland 

(Notarial Seal) Notary Public , D. C. 

26 Motion to Enter Decree on Mandate 

Filed December 6 - 193S 

* # # 

The plaintiff moves the Court to enter a decree on the 
mandate of the Supreme Court of the United States, dated 
December 5th, 1938, and filed herein on the 6th day of De¬ 
cember, 1938, in accordance with the draft of decree at¬ 
tached hereto and made a part hereof. 

! JOSEPH T. SHERIER 

Attorney for Plaintiff. 


! Decree on Mandate 

4j> # # 

This cause coming on for hearing on the motion of the 
plaintiff for a decree pursuant to the mandate of the Sup¬ 
reme Court of the United States, dated December 5th, 1938, 
and filed with the Clerk of this Court on the 6th day of De¬ 
cember, 1938, it is, by the Court, this-day of December, 

1938, 

ADJUDGED, ORDERED and DECREED, as follows: 

1. That the plaintiff recover against the defendant the 
sum of $113.55 for his costs herein expended, and have ex¬ 
ecution therefor as at law. 

I 2. The decree of this Court entered herein on the 1st day 
of April, 1936, be and it is hereby vacated. 

3. The decree entered herein October 29, 1925, be and it 
is herebv vacated insofar as it awarded alimony to the de- 
fendant. 

4. The plaintilf recover of the defendant the sum of 
TWELVE THOUSAND THREE HUNDRED ($12,300) 
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Dollars, representing payments of alimony made by 

27 the plaintiff to the defendant since April 16, 1935, 
the date on which he filed his petition to vacate the 

decree for alimony, with interest on $3600 from April 15, 
1936; on $3600 from April 21, 1937; on $3600 from April 
21, 1938; and on $1500 from September 21, 1938. 

Associate Justice. 

28 Memorandum Opinion 

Filed March 13 1939 
# • # 

The husband obtained a limited divorce from his wife in 
this court, but was ordered to pay alimony and the court 
retained jurisdiction under the statute as to the question 
of alimony. In December 1929 the husband sought to have 
the decree modified so as to provide for the support of the 
daughter only, basing his demand upon the fact that he had 
obtained in the meanwhile an absolute divorce from his 
wife in Virginia. The application was denied and the ac¬ 
tion of the trial court affirmed by the Court of Appeals, the 
latter court holding that the trial court retained jurisdic¬ 
tion as to alimony and the support of the daughter, but did 
not decide as to whether or not the Virginia court had 
jurisdiction to grant the divorce. In April 1935 the hus¬ 
band again sought to have the court set aside or modify 
its decree upon the ground that the daughter had married, 
and also offered in evidence the decree of the Virginia 
court. The court denied the application. On appeal the 
Court of Appeals held that the Virginia decree was not 
entitled to full faith and credit, Virginia not having been 
the last matrimonial domicil of the parties. It held that 
the trial court was in error in failing to consider the effect 
of the marriage of the daughter and reversed upon that 
ground. 

The Supreme Court granted certiorari and held that the 
wife had submitted to the Virginia Court the question of 
her husband’s domicil and had also appeared generally 
in the case and was bound by the action of the Virginia 
Court; also that the lower courts had erred in not giving 
full faith and credit to the Virginia decree. The 

29 Court stated, however, “No question is here pre- 
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sented as to the effect of the Virginia decree on the 
power of the District of Columbia Court over alimony”. 

In one of the appeals in this case (Davis v. Davis, 61 
App. D. C. 48) the Court of Appeals said: 

“Therefore, according to the statutes of the District of 
Columbia, the lower court, after passing upon the decree 
of divorce in the case, retained jurisdiction of the parties 
and the cause with authority to enter further and addi- 
tional orders therein respecting the alimony of the wife and 
the care and custody of the minor daughter. The court ac- 
cordingiv was vested with authority to continue and en¬ 
force its orders already entered in these respects. The re¬ 
moval of the plaintiff’s residence to the state of Virginia, 
even if lawfully accomplished, cannot invest the courts of 
that state with authority to annul or supersede that juris¬ 
diction”. 

The result is, I think, that this court retains jurisdiction 
for the purpose of enforcing or modifying its decree for ali¬ 
mony. The Thompson and Bloedorn cases are not in point. 
In each the wife sought maintenance under the statute al¬ 
lowing the wife to require the husband to make provision 
for her support. Upon the divorce she ceased to be the 
i wife, and was not entitled to relief under the statute. 
Under the law of the District of Columbia the husband can 
be required to contribute to the wife’s support even though 
he be the successful party in a suit for divorce, 
i The question of the modification of the order for alimony 
by reason of the marriage of the daughter should be set 
for hearing, and pending that hearing no action will be 
taken on the other motions made in this cause, other than 
the entry of an order on the mandate. As to the latter, I 
am inclined to think that the one submitted by counsel for 
the wife is proper, but am willing to hear any ob- 
30 jections that may be raised by counsel for the hus¬ 
band. 


BAILEY 

J. 
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31 Endorsed: Filed May 2 -1939. 

• Testimony Taken on Hearing 

Washington, D. C. 
Tuesday, April 18, 1939. 

The above-entitled matter came on before Mr. Justice 
Jennings Bailey at 10 o’clock a. m. 

Appearances: 

Joseph T. Sherrier, Esq., 

For the Plaintiff. 


Crandal Mackey, Esq., 
For the Defendant. 


Proceedings 

The Court. Are you gentlemen ready? 

Mr. Sherrier. We are readv, vour Honor. 

The Court. You may proceed. 

32 Mr. Sherrier. If your Honor please, on the fifth 
of the mouth, in Chambers, you announced you would 
deny a motion for a decree on the mandate of the Supreme 
Court. 

Is it in order that the order be signed at this time? 

The Court. I think so. 

Mr. Sherrier. I have submitted to counsel on the other 
side, I think on the 6th of April, a copy of the proposed 
decree. 

Mr. Mackey. I have never seen it. 

Mr. Sherrier. You signed it. 

The Court. Is that your signature (indicating) ? 

Mr. Mackey. I thought that related to the mandate or 
something else. I don’t think I have that. 

The Court. I have not entered a decree on the mandate. 

Mr. Mackey. Sir? 

The Court. I have not entered any decree on mandate. 

Mr. Mackey. Is there any special time to do that? 

Mr. Sherrier. This is the order denying the motion 
which your Honor ruled on on the 5th of April. 

The Court. This matter came before me, as I recall, on 
a motion for a decree on mandate. 
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Mr. Mackey. That should precede this motion which Mr. 
Sherrier brings in here. 

The Court. Mr. Mackey submitted to me the form of 
decree. 

33 Mr. Mackey. Yes, I have a copy of it here. 

The Court. I do not see that here. May I see 
the papers in the case? Yes, I have it. 

Mr. Mackey. You have that. 

The Court. Yes. Have you seen this, Mr. Sherrier? 

! Mr. Sherrier. Yes, I have seen that, your Honor. 

The Court. As I recall this case the decision in the Su¬ 
preme Court was a reversal of the decree of the Court of 
Appeals which reversed the decree of the District Court. 
Mr. Sherrier. It remanded the case directly to this court 

with direction to enter a decree in conformitv with the 

* 

opinion of the Supreme Court. 

I may say to your Honor that the only question that 
went to the Supreme Court for review was whether or not 
the plaintiff was entitled to be relieved from further pay¬ 
ment of alimony. The Court of Appeals found with us on 
the question of whether the marriage of the daughter should 
be taken into consideration in the matter of reducing the 
alimony, so that the only point we asked relief on in the 
Supreme Court and the only point it considered was whether 
the Virginia decree, when presented, had the effect of re¬ 
lieving the defendant from further alimony. 

O w 

The Court. That is not the decision of the Supreme 
Court, as I recall it. 

Mr. Sherrier. That is the point on which we dis- 

34 agree. 

The Court. They did not say that; they specifically 
refused to pass on that question. 

i Mr. Sherrier. Does your Honor enter the decree sub¬ 
mitted by the defendant? 

The Court. Yes. 

Mr. Sherrier. We object to that on the ground that it is 
in conflict with the opinion of the Supreme Court. 

The Court. Very well. 

Mr. Sherrier. Now with respect to the motion that we 
submitted, I assume your Honor will enter the order I sub¬ 
mitted denying our decree, or denying our proposed de¬ 
cree? 
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The Court. I have entered the order on mandate to 
which you have your exception. 

Mr. Sherrier. Very well. 

The Court. It is the practice, to submit the proposed de¬ 
cree in writing but when it is signed, it is the Court’s de¬ 
cree and not the decree of counsel. 

Mr. Sherrier. It is my understanding of the rules that 
the order must be in writing and your Honor did overrule 
our motion for a decree on mandate? 

The Court. I simply stated that I had not entered your 
decree on mandate. It is my decree, not the decree of coun¬ 
sel. And you may take any exception in the record you 
wish, but I will not pass on the motion to enter a decree. 

Mr. Sherrier. Then for the purpose of saving the 

35 point we except and object to your Honor’s refusal 
to enter the proposed decree submitted by us. 

The Court. Very well. 

Mr. Mackev. Then vour Honor— 

Mr. Sherrier (Interposing). If your Honor please, again 
in order to save the point, we object to proceeding with 
this hearing on the ground that the Supreme Court— 

The Court. (Interposing) Mr. Sherrier, I cannot let coun¬ 
sel, in taking exception, proceed with his objection; I do 
not care about the grounds— 

Mr. Sherrier (interposing). May I just make this ob¬ 
servation? The rules require us to state the grounds of 
our objection and 1 think I should state them for the record. 
May I do so, your Honor? 

The Court. Very well; proceed. 

Mr. Sherrier. Shall I state my objection? 

The Court. Yes. 

Mr. Sherrier. The objection is based on the ground that 
under the opinion and mandate of the Supreme Court of the 
United States this Court has no jurisdiction to do other 
than enter the decree relieving the plaintiff from further 
payment of alimony. 

The Court. Very well. What is the amount of the 

36 alimony that you are speaking about? 

Mr. Mackey. Shall I proceed, your Honor? 

The Court. What is the amount fixed by the Court? 

Mr. Mackey. Originally? 

The Court. Yes. 
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Mr. Mackey. In the decree of December, 1925, it was 
fixed at $300. a month. 

The Court: Very well. 

Mr. Mackey. Now with your Honor’s permission I want 
to mention something to the Court. The record shows the 
unsuccessful attempt to get a reduction of the alimony— 

The Court. I understand. 

Mr. Mackey (continuing). Coming down to the mar¬ 
riage of the daughter in July, 1932, and then an attempt 
was made to reduce it on the ground the daughter had re¬ 
married. This was refused by the Court, after full argu¬ 
ment, and in that petition it was stated that the income of 
the plaintiff, Davis, was the same. That is important, be¬ 
cause wdien this matter was before Chief Justice Wheat in 
1935 Mr. Sherrier, after his client had sworn that his in¬ 
come had been reduced and the figures that ware set down 
stated that the income, at the time the alimony was allowad 
in 1925, was $13,800 a year. And before Mr. Justice Wheat, 
he stated, as the sworn petition had set forth, his income 
had not been reduced. He admits that. Afterwards he ad¬ 
mitted that in answar to interrogatories filed by my- 
37 self, that his income in 1933 was $17,792; and in 
1934, $19,012, or $6,000 more than when the decree 
was entered. 

Judge Luhring refused to reduce the alimony on a show- 
ing that his income had not been reduced. And, the basic 
assignment of error in this last case in the Court of Ap¬ 
peals shows that Justice Wheat had passed on the question 
and had refused to reduce the alimony on the second mar¬ 
riage of the daughter, although there was a misapprehen¬ 
sion on the part of the Court of Appeals on what Justice 
Wheat had refused and the Court of Appeals said he had 
refused to reduce the alimony on account of the marriage of 
the daughter. 

i Now r if such a reduction was ever necessary to take place 
it should be based at least on the fact of a reduction in his 
income. Since it was conceded in 1932 that his income was 
the same, wdien the Court refused to reduce the alimony, 
and it was conceded in 1935, before Justice Wheat that his 
income was the same, that still remains here as a matter of 
res adjudicata, until and unless he came into court and 
showed that his income had been decreased. 
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If vour Honor will note the assignment of errors on which 
we went to the Court of Appeals in 1936, you will see that 
Judge Wheat did pass on the question of refusing alimony 
reduction— 

The Court (interposing). The Court of Appeals itself 
tells us— 

38 Mr. Mackey. I beg your pardon. 

The Court. The action of the Court of Appeals is 
conclusive on me as to whether that must be considered or 
not. 

Mr. Mackey. Yes. Now, if your Honor please, I would 
like, if it is not admitted, I would like to put Mrs. Davis on 
the stand to show that this man has paid no alimony dur¬ 
ing the period of October, November and December, 1938, 
and January, February, March and April, 1939, seven 
months; he has paid no alimony. 

The Court. Is there any question of that, Mr. Sherricr? 

Mr. Sherrier. No; I advised him not to, under the opin¬ 
ion of the Supreme Court. 

Mr. Mackey. That is something for counsel to advise a 
person to violate the law, the order of this court. 

Now, she says in her affidavit that she has been reduced 
to destitute and necessitous circumstances bv his denving 
to comply with this motion to hold this man in contempt. 
Nothing is denied except the question of whether the Vir¬ 
ginia decree is valid. That is the only answer to the affi¬ 
davit charging this man with contempt. 

Now that being admitted here I want to put the plaintiff, 
Davis, on the stand, and ask him— 

The Court. For what purpose? 

Mr. Mackcv. To ask him about his income; I want to 
cross-examine him on his income. 

39 The Court. You cannot cross examine him. You 
can put him on the stand. 

Mr. Mackey. I beg your pardon. 

The Court. You can ask him leading questions but you 
cannot cross examine him. 

Mr. Mackey. Then I want to ask him some leading ques¬ 
tions. 

The Court. I do not think it is necessary to do that if 
he is not claiming there is any change in his income. 

Mr. Mackey. I beg your pardon. 
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The Court. Why are you wanting to do that if he is not 
claiming any change in his income? 

Mr. Mackey. I claim it is very much increased over the 
$13,000, and I would like to show by his answer to the sub¬ 
poena duces tecum, which I would like to file with the 
Court— 

Mr. Sherrier. We have that answer. If your Honor 
please, he was asked to produce a copy of his income tax 
return. 

i The Court. If you are going into a question which is nec- 
: cssary to go to the auditor I will refer it to the auditor to 
determine the matter. 

Mr. Mackey. This is going to be very brief. 

The Court. I will not go into any matter that should be 
heard bv the auditor. 

Mr. Sherrier. We are readv to go into it if vou 
40 want to go over a period of five or six years. 

Mr. Mackev. We can ask about what his income is 
in just about one line. 

The Court. He can state what his income is, but I will 
not go into any matter that should be referred to the au¬ 
ditor. 

Mr. Mackev. That is all I want to ask him. 

I * 

The Court. Well, ask him that; that is the only question 
that I will permit you to ask him. 

Mr. Sherrier. We may vrant to ask Mrs. Davis some ques¬ 
tions. 

The Court. All right. You can ask him what his gross 
income is. 

Mr. Mackey. Yes. 

The Court. And that is all. 

Thereupon Mark 0. Davis was called as a witness by and 
on behalf of the defendant, and having been first duly 
sworn, was examined and testified as follows: 

Direct examination 
Bv Mr. Mackev. 

, Q. You are the plaintiff in this case? A. Yes. 

Q. Mark O. Davis? A. Yes. 

Q. What is your total income—just take the last 
year? 
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The Court. Just last year 

The Witness. I cannot tell without consulting the papers. 
The Court. Well, look at the papers. 

Mr. Sherrier. We have a tabulation of that here. 

Mr. Mackey. I don’t want any tabulation. 

Mr. Sherrier. Give him the return then. 

By Mr. Mackey. 

Q. I asked you to state what your gross income was as 
shown by your income tax return for 1938? A. $14,567.38. 
Q. Now then will you go back— 

The Court, (interposing). That is all I said you could 
ask, unless you want to go to the auditor. 

Mr. Mackey. Judging bv— 

The Court. I will not hear any further examination. 

Mr. Mackey. I beg your pardon. 

The Court. I will not hear any further questions. 

Mr. Mackey. I want to ask him if he paid alimony— 

The Court. That has been admitted. 

Mr. Sherrier. That has been admitted. 

Mr. Mackey. He admits that— 

42 The Court. Mr. Sherrier’s admission of that is 
sufficient for me. 

Mr. Mackey. Y es. 

Mr. Sherrier. May I ask him what his net income was? 
The Court. Yes. 

Cross Examination 

By Mr. Sherrier. 

Q. What was your net income that year? A. Last Year? 
Q. Yes. A. $11,726.50. 

Mr. Sherrier. All right. 

The Court. That is all. 

(Witness excused.) 

Mr. Mackey. His alimony was fixed on his net income. 
The Court. Is that all? 

Mr. Sherrier. I assume it is admitted, Mr. Mackey, that 
the daughter married in 1932 and that she is now of age? 
Mr. Mackey. Yes. 

Mr. Sherrier. That is all. 
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Mr. Mackey. If your Honor wants to know just what is 
i cost Mrs. Davis to support that daughter until she was of 
age— 

The Court. No, I think that is unnecessary. 

I will fix the alimony at $200, dating from the day 

43 of the last decree in this court. 

Mr. Sherrier. Is that 1935? 

The Court. Yes. 

Mr. Mackey. Dating from what time? 

The Court. From the time the decree was entered; that 
was in— 

Mr. Mackey (interposing). Judge Wheat’s decision? 
The Court. Yes; $200 a month from that time. 

Mr. Sherrier. And from that point until September, I 
i think, in 1938, $300 was paid, so he would be entitled to 
an overpayment of alimony of $100 a month. 

The Court. Yes. 

Mr. Sherrier. Now, if your Honor please, we desire to 
note an appeal— 

The Court. You do not note an appeal here; you do that 
before the clerk. 

I Mr. Sherrier. May I ask your Honor to fix the super¬ 
sedeas bond? 

i Mr. Mackey. You cannot fix a supersedeas bond under 
the rules unless the wife is without means— 

The Court (interposing). I will grant a supersedeas 
bond but he must pay alimony pending the appeal, 
i Mr. Sherrier. Pending the appeal? 

The Court. I will grant supersedeas if necessary. 

44 Mr. Sherrier. That will be about $2100? 

i The Court. In the sum of about $2500. 

Mr. Sherrier. The amount due is about $2100. 

The Court. I will fix the supersedas bond at $2500. 

Mr. Sherrier. Very well. 

The Court. But he must pay alimony pending the ap¬ 
peal. 

Mr. Sherrier. At the reduced rate of $200 a month? 

The Court. Yes. 

i Mr. Mackey. May I say this, your Honor, that if this 
amount of $100 is to be deducted from 1935 my client would 
be in destitute circumstances before he ever begins to pay 
the $200. I think in fairness— 
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The Court. The $200 a month must be paid from this 
date. I do not know the amount; I cannot tell— 

Mr. Sherrier. We will have those figures. 

The Court. You can figure that out and let me know. 
But he must pay $200 a month pending the appeal irrespec¬ 
tive of the credit. 

Mr. Sherrier. From now on. 

Mr. Mackey. Irrespective of any deductions? 

The Court. That is, pending appeal. 

Mr. Mackey. Yes, pending appeal; he must pay her $200 
a month from now on. 

The Court. Yes. 

Mr. Mackey. Without any deduction from the 
$ 200 ? 

45 The Court. Not for the present. 

Mr. Sherrier. I will prepare the order, your 
Honor, and the first payment under your Honor’s order 
would be entered when? 

The Court. The first of May. 

Mr. Sherrier. The first of May? 

The Court. Yes. 

Mr. Mackey. Will not your Honor make it the first of 
April? Mrs. Davis is in need— 

The Court. No. 

Mr. Mackey (continuing)—in need of funds. I have had 
to let her have $10 to buy food with. 

The Court. Well, you will get your money back after the 
first of May. 

Mr Mackey. I beg your pardon? 

The Court. Y'ou will get your money back after the first 
of May. 

That is all. 

(At 10:20 o’clock a. m., the hearing was concluded.) 

46 Decree on Mandate 

Filed April 18 1939 

# • • 

This cause coming on for hearing on the motion of the 
plaintiff for a decree pursuant to the mandate of the Su¬ 
preme Court of the United States dated December 5- 
1938, and filed with the Clerk of this Court, it is BY THE 
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COURT this 18th day of April, 1939, ADJUDGED, OR¬ 
DERED AND DECREED, that the decree of divorce en¬ 
tered in the Circuit Court of Arlington County, Virginia, 
on June 26-1929, is entitled to full faith and credit in this 
court, and is herebv given effect in the Courts of the Dis- 
i trict of Columbia, in compliance with the opinion, decision, 
and mandate of the Supreme Court of the United States. 

It is further ordered that the plaintiff recover against 
the defendant the sum of $113.55 for his costs herein ex¬ 
pended, and have execution therefor as at law. 

I JENNINGS BAILEY 

Associate Justice 


Order Reducing Alimony 

Filed April 18 1939 
# # # 

! This cause coming on to be heard on the question of 
whether the plaintiff is entitled to a reduction of the allow¬ 
ance awarded to the defendant because of the marriage of 
the daughter of the parties, it is by the Court this 18th day 
of April, 1939, 

i ORDERED, that the allowance of $300.00 per month 
awarded the defendant by the decree of October 29, 1925, 
be and it is hereby reduced to $200.00 per month, ef- 
47 fective as of April 1, 1936, the first payment here¬ 
under to be made on or before May 1, 1939. 

JENNINGS BAILEY 
Justice. 

Seen: 

CRANDAL MACKEY 
Attorney for Defendant. 


Notice of Appeal 

Filed April 21 1939 

• # # 

Notice is hereby given this 20th day of April, 1939, that 
Mark O. Davis hereby appeals to the United States Court 
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of Appeals for the District of Columbia from the action of 
the Court in entering the decree on the mandate of the Su¬ 
preme Court of the United States submitted by the defen¬ 
dant, and also appeals to the said Court of Appeals from 
the action of the Court in entering the order reducing the 
alimony payable by the plaintiff to the defendant, which 
order and decree were entered on the 18th dav of April, 
1939. 


JOSEPH T SHERIER 
Attorney for Plaintiff. 


Memorandum 

April 21 1939 

Bond on Appeal for $250.00 filed. 

48 Statement of Points 

Filed May 22, 1939 

* * # 

The appellant relies upon the following points on ap¬ 
peal : 

1. The court below erred in refusing to accord to the Vir¬ 
ginia decree the full faith and credit required by the Con¬ 
stitution. 

2. The court below was without jurisdiction, under the 
mandate of the Supreme Court of the United States, to 
consider the question of reduction of alimony, and, there¬ 
fore, erred in assuming such jurisdiction. 

3. The court below erred in refusing to vacate the decree 
of October 29, 1925, awarding alimony to the appellee. 

JOSEPH T. SHERIER 
Attorney for Appellant. 

Service of a copy of the foregoing statement of points 
acknowledged this 20th day of May, 1939. 

CRANDAL MACKEY 
Attorney for Appellee. 
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Date 

1925 
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10 
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11 
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18 
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! 44 

44 

L 4 

4 4 

4 4 

4 4 

4 4 

44 

44 

4 4 
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18 

4 4 

21 
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23 

! 44 

4 4 

, 4 4 
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i 

31 

44 

4 4 
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4 4 

4 4 

4 4 

Apr 

2 

< 44 

9 

44 

29 

May 

20 

i t 

4 4 


Docket Entries 


# 


* 


* 


Proceedings 

Deposit toward costs by Marye 

Bill, appearance, order to file, filed 

Spa to answer & copy issued 
Spa to answer returned served filed 

Answer of deft & Cross Bill filed 

Add’l Deposit for Costs bv H. E. Davis for Cross 
Bill 


Appearance of Henry E. Davis for deft order 


filed 

Affidavit of Henrv E. Davis filed 

* 

Rule returnable Meh 20 (1 copy) filed 

Interrogatories to plff filed 

Interrogatories to plff sent by mail to H. R. Bur¬ 
ton Atty 

Rule of Mar. IS returned served plff. filed 


Spa to answer cross bill & copy to Jane Park 
Grow 

Spa to answer cross bill returned served Jane 


Park Grow 

Order as to custody of children Ml23 P355 

filed 

Answer of plff to Rule & Affidavit filed 

Spa ad test of Mar 21 returned served (1) not 
found (1) for plff. 

Motion of cross deft to strike & notice filed 

Motion of plaintiff to strike & notice filed 

Objections of plaintiff to interrogatories & no¬ 
tice 

Docket & Index 

Calendared for July term order filed 

Order for temporarv allowance to deft M123 
P387 


Order for custody of child and alimonv pend, 
lite M123 P417 

Order denying motion of plff. to strike M125 P3 
Order denying motion of cross-deft, to strike 
M125 P3 
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June 2 Motion of deft for further allowance Notice, 


acknowledgment & Affidavit filed 

5 Motion of plff to see child & Affidavit filed 

“ 9 Answer of plff to Cross Bill filed 

Answer of Jane Parke Grow to Cross Bill filed 
“ 12 Cause calendared for hearing order plff’s atty 

filed 

“ 19 Affidavit of plff filed 

“ “ Affidavit of plffs Atty & Exhibit filed 

“ 26 Affidavit of Maud E. Davis filed 

“ “ Affidavit (2) for plff filed 

“ 29 Order to pay $250 M125 P220 

Sept 30 Spa ad test of 9-29-25 returned served 2 for plff 

Oct 5 Deposition (1) for plff from Akron Ohio pub¬ 
lished filed 

6 Spa ad test of Oct 5/25 2 for deft returned “Not 

Found ” filed 

“ S Add’l Deposit for Costs by Burton 


“ 9 Spa ad Test of Oct 8/25 returned served (1) for 

plff 

“ 29 Decree dismissing cross-bill and granting limited 

divorce M126 P58 

Dec 22 Balance refunded by check to H. R. Burton, Atty 

“ 31 Add’l Deposit for Costs by Marshall 

“ “ Petition for rehearing by deft & exhibits (5) 

filed 

“ “ Appearance of P. H. Marshall for deft. filed 

1926 

Jany 4 Submission of motion for rehearing 
P241 

“ 20 Notice of hearing of motion 

Febvl9 Motion for re-hearing overruled 
P330 

50 1926 

Mch 31 Order fixing day to pay alimony and permitting 
defendant to see minor son M126 P422 

Dec 9 Petition of plff. for decrease in alimony & for so¬ 
ciety of child 

“ 20 Appearance of R. E. Wellford for deft. 

“ “ Motion of plff. for reduction of alimony & etc. & 

notice 


Ml 26 

filed 

M126 
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1927 


Jan 

21 

Apr 

6 

44 

n 

i 4 

8 

4 4 

13 

4 4 

15 

1928 


Mar 

5 

i i 

a 

i i 

4 4 

«< 

8 

i i 

9 

<« 

19 

Aug 

3 

a 

44 

c i 

44 


4 4 

15 

Nov 

15 

1929 

Mar 

21 

< 4 

44 

June 24 

4 4 

4 4 

July 23 

44 

4 4 

4 4 

24 

4 4 

26 

Aug 

mm 

l 

Dec 

30 


Answer of deft, to petition for decrease of ali¬ 


mony & custody of child filed 

Petition of deft for rule & exhibits (2) filed 
Rule returnable Apr 8/27; 1 copy filed 

Answer of plff. to rule & affidavit filed 

Order for payment of atty’s fees & daughters tu¬ 
ition *M129 P196 * " filed 

Rule of Apr. 6, ret’d. served filed 

Petition of deft for Rule & Exhibits (2) filed 
Add’1 Deposit for Costs by Wellford 
Rule returnable Mch 9/28/ 1 copy filed 

Rule of Mch. 5, 1928 retd served 
Answer of plff to Rule 

Order of injunction M131 P469 filed 

Add’l Deposit for Costs by Title Co. 

Receipt of Henry E. Davis as to atty’s fee of 
$1250 filed 

Atty’s fee as provided in orders of Apr. 13, 1927 
& March 19, 1928 for R. E. “Wellford entered 
satisfied, per order of deft’s, atty. filed 

Add’l Deposit for Costs by plff 


Certified copies of Answer & Motion for leave to 
amend issued to plff’s atty 

Petition of deft, for rule 
Appearance of Crandall Mackey, deft. 

Cert, copy of final decree 
Add’l Deposit for Costs by Horning 
Motion of deft, for judgt. for contempt, Notice & 
Affi. filed 

Add’l. Deposit for Costs by Mackey: 

Answer of plff. to motion for adjudication of con¬ 
tempt & Exhibits (2) filed 

Memo. By Bailey, J. 

Motion of July 23,1929. overruled M137 P224 
Motion of plff. to set aside decree of Oct. 29,1925; 
Exh. 
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1930 

Jan 3 Notice of hearing on petition; filed by pltfs attys 

Mch 10 Notice of hearing on motion to set aside decree 

filed 

May 12 Petition to set aside or modify decree denied. Ap¬ 
peal noted, undertaking for costs $100.00 or 
deposit of $50.00 Ml36 P439 

“ 19 Deposit by Yeatman for Mark O. Davis in lieu of 

bond on appeal. 

“ “ Add’l Deposit for Costs by Yeatman; 

“ 24 Assignments of Error filed 

“ “ Designation of Record filed 

July 9 Record on appeal issued to Horning (156 folios 
& cert) 

“ “ Add’l Deposit for Costs by Horning; 

“ IS Motion of plff to vacate alimony order, Notice & 
Afiis (3) 

1932 

Mch 12 Mandate of Court of Appeals affirming order of 
May 12, 1930 with costs ($5.00) filed 

Oct 4 Petition of Mark O. Davis to set aside decree of 
Oct. 29, 1925. 

“ 5 Motion of plff. to modify decree of Oct 29/25, 

Notice & P & A filed 

51 Oct 13 Reply to motion to modify decree of Oct 29/ 
25, Notice & P & A filed 

“ 19 Reply affidavit of plff 

“ 22 Affidavit of Plaintiff 

“ 26 Affidavit of deft 

“ 29 Deposit for costs by Plaintiff 

“ 29 Decree overruling petition to Modify Final De¬ 

cree and 

“ 29 Appeal Noted, cost bond fixed at $100 or $50 in 

cash 

1935 

Apr 16 Petition of Mark 0. Davis to reduce allowance 
affis. (2) Notice P & A = App. Jos. T. Sherier 

filed 

“ “ Deposit by Sherier: 

“ 16 Rule returnable Apr 29/35 copy: 4-16-35 served 

personally 
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“ 23 Motion of deft to strike affidavits, Notice & Ack 

filed 

“ 27 Ans of Maude E. Davis to Petition of Mark 0. 


Davis for Deduction of Alimonv filed 

May 2 Mo. of plff. to strike answer to petition filed 
“ 11 Replv of deft to strike Answer to petition & 

P & A filed 

“ 20 Notice to produce certain papers &c filed 

June 13 Memorandum opinion of Bailey J filed 

“ 17 Petition of plff. for rehearing, P & A filed 

“ 22 Memo, of Bailey, J. overruling motion for re¬ 
hearing filed 


“ 25 Order denying motion to strike (Bailey J) 

1936 

Mch 26 Affidavit (1) for deft 
“ 26 “ (1) “ deft 

April 1 Order dismissing petition to vacate or modify 
decree of Oct. 29/25. Appeal, Wheat C. J. filed 
“ “ Objections & exceptions filed 

“ 2 Assignment of Errors for plff. filed 

“ “ Designation of Record for plff. filed 

“ “ Bond ($100.00) of plff. on appeal, with Standard 

Accident Ins. Co., surety, app’d and filed 
“ 3 Statement of Evidence and Notice filed 

“ 8 Deposit by Joseph Sherier for costs 

May 4 Statement of evidence submitted Gordon, J. 

“ 6 Objections of deft to Statement of Evidence filed 

“ 15 Mo. of plff. to strike amendments to statement of 

evidence. 

“ 23 Order granting motion to strike amendments to 

statement of evidence 

“ “ Statement of Evidence signed in duplicate 

Wheat, C. J. filed 

June 3 Record on Appeal delivered to Jos. T. Sherier, 
preparation of & Cert. 

“ “ Add. deposit for costs by Sherier 

1938 

Dec 6 Mandate of Sup Court of U.S. order of Ct. Ap¬ 
peals of Mch 7 1938 reversing decree of this 
Ct. ordered Reversed with costs in favor of 
Mark O Davis and remanded to this Ct for fur- 
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ther proceedings in conformity with opinion of 
Sup. Court of U. S.—costs in Sup Ct U. S. 
$113.55 in Ct. Appls 154.20 filed 

Dec. 6 Motion for order to adjudge deft, in contempt, 
Affidavit, P & A 

“ 6 Motion of Plaintiff to Enter Decree on Mandate 

“ S Opposition of plff. to motion for contempt & Ack 

filed 

“ 12 Ans to Motion to Enter Decree on Mandate, P & A 

& Proposed Decree 

52 1939 

Mar 13 Memo, Bailey, J. 

Apr 18 Decree on mandate (attys. notified) (Bailey, J.) 
“ “ Order reducing alimony “ “ 

“ 21 Notice of Appeal, (notice mailed to Mackey) 

filed 

“ “ Add. deposit for costs by Sherier 

“ “ Bond on Appeal for $250.00 (Stand. Acci. Ins. 

Co.) filed 

Mav 2 Designation of record 
“ “ Transcript of testimony (duplicate) 

“ 10 Opinion of Supreme Court U. S. filed 

“ “ Designation of add. portions of record filed 

“ 22 Additionali designation statement of points. 

53 Designation of Record 


Filed May 2-1939 
# # # 


The Clerk, in preparing the transcript of record on ap¬ 
peal in the above entitled cause, will please include the fol¬ 
lowing : 

1. The decree of October 29, 1925. 

2. Petition of April 16, 1935, and answer thereto. 

3. Order of April 1, 1936, denying prayers of petition. 

4. Mandate and opinion of the Supreme Court of the 
United States. 

5. Motion of plaintiff for decree on mandate of the Su¬ 
preme Court. 

6. Memorandum opinion of Justice Bailey, dated March 
13,1939. 

7. Testimony taken on hearing to reduce alimony. 
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8. Decree of April IS, 1939 on the mandate of the Su¬ 
preme Court. 

9. Order of April 18, 1939, reducing alimony. 

10. Notice of appeal and memorandum of filing of cost 
bond. 

11. This designation. 

JOSEPH T. SHERIER 
Attorney for Plaintiff. 

Service of a copy of the foregoing designation acknowl¬ 
edged this 2nd dav of Mav, 1939. 

CRANDAL MACKEY 
Attorney for Defendant. 

54 Designation of Additional Portions of Record 

Filed May 10, 1939 

# * * 

1. Docket entries from filing of this cause to present 
time, to wit: from March 10-1925 to May 2-1939. 

2. Answer dated May 28-1935 to interrogatories filed by 
defendant. 

3. Motion of December 6-1938 to adjudge plaintiff in 
contempt for failure to pay alimony from October 1-1938, 
and affidavit attached. 

4. This additional designation. 

CRANDAL MACKEY 
Attorney for defendant 

Service of a copy of the foregoing designation acknowl¬ 
edged this 10th day of May, 1939. 

JOSEPH T. SHERIER 

Per: J. A. S. 
Atty for plaintiff. 
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55 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 54, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 43763 in Equity, 
w'herein Mark 0. Davis is Plaintiff and Maud E. Davis is 
Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 23rd day of May, 1939. 

C. E. STEWART, 

(Seal) Clerk . 

Endorsed on cover: No. 7420. Mark 0. Davis, Appellant, 
vs. Maude E. Davis. United States Court of Appeals for 
the District of Columbia Filed May 26 1939 Joseph W. 
Stewart, Clerk. 
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IN THE 


WLnitzb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7420. 


Mark 0. Davis, Appellant, 
v. 

Maude E. Davis. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF CASE. 

This is an appeal from the action of the district 
court in denying the motion of the appellant for a 
decree in conformity to the opinion and mandate of 
the Supreme Court of the United States, (R. pp. 24, 
29), and in entering the decree presented by the ap¬ 
pellee. R. pp. 35, 36. 

On October 29, 1925, the court below entered its de¬ 
cree granting the appellant a limited divorce, but re- 


2 


i quiring him to pay to appellee $300.00 per month for 
i her support and that of the infant daughter of the 
parties. R. pp. 1, 2. 

By decree of the circuit court for Arlington County, 
Virginia, entered June 26, 1929, the appellant was 
granted an absolute divorce, without alimony to the 
appellee. R. p. 3. On April 16, 1935, appellant filed 
his petition in the court below setting up the Vir¬ 
ginia decree and praying that an order be entered 
vacating or modifying the decree of October 29, 1925, 
so as not to require him to pay any amount for the 
maintenance of the wife. Opinion Supreme Court R. 
pp. 17, 18. The petition also alleged, as an additional 
ground for relief, the marriage of the daughter of the 
X)arties on July 31, 1932. R. pp. 2, 3. 

An answer alleged that the Virginia court was with¬ 
out jurisdiction because the appellant was not a bona 
i fide resident of that state at the time of filing his suit. 
R. p. 6. 

After hearing, the court below, on the authority of 
the decision of this Court in Davis v. Davis , 61 App. 
D. C. 48, dismissed appellant’s petition. R. p. 12. 

On appeal, this Court (68 App. D. C. 241) held (1) 
that under Sec. 73, Title 14, D. C- Code 1929, the lower 
! court retained jurisdiction to enforce or modify its 
decree awarding the wife alimony (Opinion, p. 242); 
and (2) that the Virginia decree of absolute divorce 
was not entitled to full faith and credit in the courts 
of the District of Columbia because the Virginia court 
did not have jurisdiction of the parties and the sub¬ 
ject matter (Opinion, p. 243); but reversed the judg- 
! ment on the ground that the court below should have 
taken into consideration the marriage of the daughter 
on the question of reduction of alimony. R. p. 13. 
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The Supreme Court of the United States granted 
certiorari, and reversed the judgment of this Court. It 
held that the participation of appellee in the Virginia 
proceeding amounted to a general appearance, and 
conferred upon that court full jurisdiction of the par¬ 
ties and subject matter. R. p. 22. It further held that 
the Virginia decree was entitled in the District courts 
to the same force and effect accorded it in the courts of 
that state, (R. p. 21), and that the appellee was ac¬ 
cordingly bound thereby. (R. p. 22). 

In commenting upon the earlier decision of this 
Court (61 App. D. C. 48), the Supreme Court said: 

The court of appeals affirmed on the grounds 
that the lower court, having entered the decree, 
retained jurisdiction to enforce or modify its order 
for maintenance of the wife and daughter; that 
petitioner's removal to Virginia did not invest the 
courts of that State with authority to annul or 
supersede that jurisdiction; and that, the District 
Court having first acquired jurisdiction of the 
subject matter, its authority continues until the 
matter is finally disposed of. 57 F. (2d) 414. In 
passing upon that application, neither court con¬ 
sidered or decided any question as to jurisdiction 
of the Virginia court. R. pp. 17, 18. 

Upon the filing in the court below of the mandate 
of the Supreme Court, appellant moved for a decree 
thereon vacating the order entered October 29, 1925, 
awarding alimony to the appellee. R. p. 24. The mo¬ 
tion was denied on the ground that the court retained 
jurisdiction to enforce or modify its order for alimony 
(R. p. 26), and, over the objection of the appellant 
(R. p. 29), the cause set for hearing on the question 
of reduction of alimony. R. p. 26. After hearing the 
court entered an order reducing the allowance from 
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$300 to $200 per month, effective as of April 1, 1936. 
R. p. 36. 

Appellant relies upon the following points for the 
reversal of the judgment of the district court: 

1. The court below erred in refusing to accord to 
the Virginia decree the full faith and credit required 
by the Constitution. 

2. The court below was without jurisdiction, under 
the mandate of the Supreme Court of the United 
States, to consider the question of reduction of ali¬ 
mony, and, therefore, erred in assuming such jurisdic¬ 
tion. 

3. The court below erred in refusing to vacate the 
decree of October 29, 1925, awarding alimony to the 
appellee. 


ARGUMENT. 


The two questions presented to the Supreme Court 
for decision were, (1) did this Court err in holding 
that the Virginia court did not have jurisdiction of 
the parties and subject matter, and (2) was this Court 
right in holding that Sec. 73, Title 14, D. C. Code 1929, 
justified the district court in refusing to give full faith 
and credit to the Virginia decree. 

1. As to the question of the jurisdiction of the Vir¬ 
ginia court, it said: 


Petitioner frankly presented to the Virginia 
court the grounds on which he sought release. He 
gave respondent actual notice of the suit. She ap¬ 
peared, specially as she maintains, and raised and 
tried the question whether he had standing to sue. 
In view of these facts, and of her conduct, ad- 
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judged repugnant to tlie marital relation, it would 
be unreasonable to hold that his domicil in Vir¬ 
ginia was not sufficient to entitle him to obtain 
a divorce having the same force in the District as 
in that State. R. p. 21. * * * 

Plainly her plea and conduct in the Virginia 
court cannot be regarded as special appearance 
merely to challenge jurisdiction. Considered in 
its entirety, the record shows that she submitted 
herself to the jurisdiction of the Virginia court 
and is bound by its determination that it had juris¬ 
diction of the subject matter and of the parties. 
* * * R. p. 22." 

In speaking of the effect to be given the Virginia 
decree the Supreme Court (R. p. 19) said: 

Thus Congress rightly interpreted the clause 
to mean not some but full credit. 


The participation of the wife in the Virginia pro¬ 
ceeding having been held to amount to a general ap¬ 
pearance, and the Constitution and statute requiring 
that full, not some, credit be accorded the Virginia 
judgment, it would seem to follow that it should have 
been given the same force in the District as in that 
state, thus relieving ihe appellant from further pay¬ 
ment of alimony to the wife. Thompson v. Thompson, 
226 U. S. 551; Bloedorn v. Bloedorn, 64 App. D. C. 
199, 201. 

II. With respect to the second question, this Court 
said: 


On the contrary, we based the decision (61 App. 
D. 0. 48) explicitly on the ground that the lower 
court, having first taken jurisdiction of the case, 
retained jurisdiction under the statutes of the Dis¬ 
trict of Columbia ‘‘to enter further and additional 
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orders therein respecting the alimony of the wife, 

and the care and custody of the minor daughter.” 

# # * 

Unless that decision can, and should, be disre¬ 
garded, it constitutes the law of the case, and the 
i decision of the lower court, based thereon, must 
govern henceforth, in so far as it is founded upon 
our disposition of that particular issue. Opinion 
p. 242. * * * 

It is difficult to see in what respect our earlier 
adjudication was so clearly wrong, or the appli¬ 
cation of the “law of the case” rule so certain to 
work manifest injustice upon the parties as to re¬ 
quire its repudiation in this case. Opinion p. 243. 

The Supreme Uourt, however, held that notwith¬ 
standing Ihe provision of the local code conferring upon 
i the district court continuing jurisdiction over alimony 
after divorce granted, it was the duty of that court to 
give full effect to the Virginia judgment. After stat¬ 
ing the facts disclosed in the Virginia proceeding, it 
said: 


It would be unreasonable to hold that his domi¬ 
cile in Virginia was not sufficient to entitle him to 
obtain a divorce having the same force in the 
District as in that state. R. p. 21 * * * 

Petitioner is entitled as a matter of right to 
have the Virginia decree given effect in the courts 
of the District of Columbia. R. p. 22. 

The court below, while entering a decree purporting 
i to recognize the Virginia judgment (R. pp. 35, 36), in 
fact refused to give full effect thereto and enforced 
it only in so far as it dissolved the marital relation 
between the parties; thus giving that judgment not 
full, but only partial effect. It attempted to justify 
its action on the ground that to vacate the provision 
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of the local decree for the wife’s support would be 
contrary to the law and public policy of the District 
of Columbia. R. p. 26. 

The fact that the appellant could not have obtained 
an absolute divorce in this District on the ground of 
desertion does not affect the validity of the Virginia 
decree, nor does it relieve the courts of the District 
from the duty to give full effect to that judgment 
when properly presented. Nor can the validity of the 
Virginia decree be inquired into here on the ground 
that, under the local law, a wife, though the guilty 
party, may be allowed maintenance, while in Virginia 
no provision is made for a wife from whom a divorce 
is granted. 

The position of the District court is believed to be 
untenable in view of the decisions of the Supreme 
Court and of this Court on the subject. 

In IJ am pi on v. McC'ovnell, 3 Wheat. 235, Chief Jus¬ 
tice Marshall, affirming the rule announced in Mills v. 
Durycc , 7 Crunch 481, interpreting the full faith and 
credit clause of the Constitution, and the statute en¬ 
acted in pursuance thereof, said: 

The doctrine there held was that the judgment 
of a state court should have the same credit, valid¬ 
ity, and effect, in every other court in the United 
States, which it had in the state where it was pro¬ 
nounced, and that whatever pleas would be good to 
a suit thereon in such state, and none others, 
could be pleaded in any other court of the United 
States. 

Obviously, the local statute conferring continuing 
jurisdiction over alimony could not have been success¬ 
fully pleaded in the Virginia proceeding as a bar to the 
right of that court to deny the wife alimony. Hence, 


8 


under the decision just cited, it cannot be here used 
as a means of denying the Virginia decree the full ef¬ 
fect required by the Constitution. 

In Famiilcroy v. Lu:n, 210 U. S. 230, an action in 
Mississippi upon a Missouri judgment, the defendant 
pleaded that the original cause of action arose in 
Mississippi upon a gambling transaction in cotton 
futures, where the controversy was submitted to ar¬ 
bitrators, the illegality of the transaction not being in¬ 
cluded in the submission, and an award rendered 
against the defendant. A Mississippi statute made 
such transactions misdemeanors, and contracts in con¬ 
nection therewith unenforceable. Defendant being 
found in Missouri, suit was brought upon the award, 
and the court, refusing to allow the defendant to show 
that the transaction was illegal and void under the 
laws of Mississippi, directed a verdict, leaving to the 
jury only the question whether the submission and 
award were made. The Mississippi court refused to 
enforce the Missouri judgment, and upon appeal to 
the Supreme Court the judgment was reversed. To the 
same effect see: 

Rcuaud v. Abbott, 116 U. S. 277; Hancock National 
Bank v. Fannnn. 176 U. S. 640. 

This Court considered a like question in Hie.A on v. 
National City Bank . 51 App. D. C. 394. There the wife 
guaranteed the payment of her husband’s indebtedness 
to appellee, a bank in Chicago, Ill. Subsequently, on 
default of the husband, the bank sued her and procured 
judgment in the state of Maryland. The bank insti¬ 
tuted suit in the District of Columbia upon the Mary¬ 
land judgment for the purpose of subjecting defen¬ 
dant's property in this District to the payment of the 
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debt. From a judgment in favor of the bank, defen¬ 
dant appealed. 

She relied upon a statute of this District providing: 

All the property, real, personal, and mixed, be¬ 
longing to a woman at the time of her marriage, 
and all such property which she may acquire or 
receive after her marriage from any person whom¬ 
soever, by purchase, gift, grant, devise, bequest, 
descent, in the course of distribution, by her own 
skill, labor, or personal exertions, or as proceeds 
of a judgment at law or decree in equity, or in any 
other manner, shall be her own property as abso¬ 
lutely as if she were unmarried, and shall be pro¬ 
tected from the debts of the husband and shall not 
in any way be liable for the payment thereof. 

In holding the Maryland judgment entitled to full 
faith and credit this Court said: 

It is conceded that the judgment is in every re¬ 
spect valid and enforceable in the state of Mary¬ 
land, but it is urged on behalf of defendant that 
the cause of action which formed the basis of that 
judgment may be inquired into to determine 
whether the judgment may be enforced against 
the property of the plaintiff in this District. To 
sustain this contention would mean the denial of 
full faith and credit to the judicial proceedings 
resulting in the Maryland judgment. * * * 

It is clear that the inhibition of the statute of 
the District of Columbia could not have been 
pleaded in the Maryland court, since the guaranty 
of the wife for the payment of her husband’s debts 
created a valid obligation, not only in Maryland, 
but in Illinois, where the obligation was incurred. 
The rule announced in the Hampton Case has 
been consistently followed by the courts of this 
countrv and was quoted with approval in Fauntie- 
roy v. 'Lum, 210 U. S. 230, 236. * * * 
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Tlie obligation to accord full faith and credit 
to a valid judgment, other than for lack of juris¬ 
diction of the person or subject-matter, or for the 

enforcement of a penalty, is without limitation. 

# * # 

The mere fact that the claim of the bank, valid 
in Maryland, could not have been enforced ori¬ 
ginally in this District, and that the enforcement 
of the judgment here abrogates the law and public 
policy of this jurisdiction, is not sufficient to limit 
the force of the constitutional declaration that 
“full faith and credit shall be given in each state 
to the public acts, records, and judicial proceed¬ 
ings of every other state.” * * * 

The mere fact that the cause of action in Mary¬ 
land would not have supported a judgment in 
this District is beside the case. We may not go 
behind the Maryland judgment for the purpose of 
examining into the validity of the claim upon 
which it was based. * * * 

It follows, from the foregoing summary of the 
law, that, with complete jurisdiction of the sub¬ 
ject-matter and the parties, a judgment shall be 
accorded the same faith and credit in every court 
within the United States as it has by the law and 
usage of the courts in the state or territory where 
it was originally rendered; and this is true, though 
the cause of action upon which the judgment is 
based is against the law and public policy of the 
state or territory in which enforcement is sought. 

This Court recognized and applied the rule an¬ 
nounced in IJiostov v. National City Bank , in Bloe- 
dorn v. Bloodorn, supra, where it was held, notwith¬ 
standing the statute and public policy of this District, 
a Virginia decree of absolute divorce in favor of the 
husband must be given effect here, and when so recog¬ 
nized, vacated a provision for the wife’s support made 
by the local court. Here, as there, the appearance of 
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the wife in the Virginia court was general, and con¬ 
ferred upon that court complete jurisdiction of the 
parties and subject matter. 

In view of the decision of the Supreme Court herein, 
reversing the ruling of this Court on both of the 
above-mentioned points, and the former rulings of 
this Court, it is submitted the judgment should be re¬ 
versed and the cause remanded to the district court 
with direction to vacate the provision of its decree 
awarding alimony to the appellee. 

Respectfully submitted, 

Joseph T. Sherier, 

1001-15th Street, N. W., 
Attorney for Appellant. 
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©niteb States Court of Appeals: 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1939. 


No. 7420. 


Mark 0. Davis, Appellant, 


vs. 

Maude E. Davis. 


BRIEF ON BEHALF OF APPELLEE. 


Statement of Case. 

This case has been twice decided by this Court of Appeals 
in favor of the appellee, and the facts are correctly stated, 
in both those decisions, the first in Davis vs. Davis, 61 Ap¬ 
peals D. C. 48, decided in 1932, and the second in Davis vs. 
Davis, 68 Appeals D. C. 241, decided in 1938. Both decisions, 
which were unanimous, emphasized that the law of this case 
had been definitely determined, and that the rule known as 
the law of the case had been adopted and applied not only 
in this case but previously in D. C. vs. Brewer, 32 Appeals 
388, and in Warner vs. Grayson, 24 Appeals D. C. 55, and 
in Messenger vs. Anderson, 225 U. S. 436, and in King vs. 
West Virginia, 216 U. S. 92. 
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The law of this ease is settled and is stated in 61 Appeals 
48 to be that in Section 978 of the D. C. Code which says: 

“After a decree of divorce in any case granting ali¬ 
mony, and providing for the care and custody of chil¬ 
dren, the case shall still be considered open for any 
future orders in those respects.” 

And this court said in that decision: 

“Therefore according to the statutes of the District 
• of Columbia, the lower court, after passing upon the 
i decree of divorce in this case, retained jurisdiction of 
the parties and the cause, with authority to enter further 
and additional orders therein respecting the alimony of 
the wife, and the care and custody of the minor daughter. 
The court was therefore vested with authority to con¬ 
tinue and enforce its orders already entered in these 
respects. The removal of the plaintiff's residence to 
the state of Virginia, even if lawf ully accomplished, can¬ 
not invest the courts of that state with authority to 
anyiul or supersede that jurisdiction .” 

This is an entirely different question from that of giving 
full faith and credit to the Virginia decree, and is not incon¬ 
sistent therewith. It is a question of conflict of authority. 
District of Columbia court had acquired jurisdiction in 1925 
of this cause and of the parties. The Virginia court in 1929. 
The cause was still pending in the District of Columbia court, 
and as to that this court of appeals said in its decision in 
61 Appeals D. C. 48: 

“In order to avoid conflict between tribunals of co¬ 
equal authority the rule has been formulated, and so 
far as we know universally respected, that the court 
first acquiring jurisdiction shall be allowed to pursue it 
to the end, and that it will not permit its jurisdiction 
to be impaired or subverted by a subsequent resort to 
some other tribunal.” 
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The Supreme Court in deciding that the Virginia decree 
was entitled to full faith and credit was well aware of the 
foregoing decision, and of the principles of law above set 
out, and in its opinion of November 7, 1938, said that: 

“The court of appeals affirmed on the grounds that 
the lower court having entered the decree retained 
jurisdiction to enforce or modify its order for main¬ 
tenance of the wife and daughter. In passing upon 
that application, neither court considered or decided 
any question as to the jurisdiction of the Virginia 
court. ” 

And at the end of the decision the Supreme Court said: 

“No question is here presented as to the effect of the 
Virginia decree on the power of the District Court 
over alimonv.” 

Certainly that means that the question of alimony in this 
case had nothing to do with the full faith and credit clause 
of the Constitution, or the Supreme Court would have so 
said. The decision of that court was dealing with every¬ 
thing that interfered with the full faith and credit clause 
of the Constitution in this case, and certainly wanted it 
known that the question of jurisdiction of the District court 
as to alimonv was not interfered with bv its decision. 

An Act of Congress of June 30, 1902 (Sec. 977 of D. C. 
Code), says: 

“If the divorce is granted on application of the hus¬ 
band the court may nevertheless require him to pay 
alimony to the wife, if it shall seem just and proper.” 

The husband filed the suit in 1925, charging his wife with 
desertion, and she filed a cross bill charging him with 
cruelty. The court must have thought that the husband’s 
conduct had been not what it should have been, and though 
the court dismissed the wife’s bill, and granted the hus- 
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band a limited divorce it, nevertheless, held it to be “just 
and proper” to make him pay alimony to the wife. 

The statute is one of great importance to the adminis¬ 
tration of justice. It has been applied where the wife was 
helpless and dependent and in feeble health although she 
deserted her husband. Dupont vs. Dupont, 10 Iowa 112. 
It has been applied where the husband divorced his wife 
for adulterv, because her industrv had aided him in accu- 
mulating property, and it was contrary to public policy to 
leave her in destitution. Fites vs. Fites, 62 Ind. App. 397. 
It has been applied where the husband divorced his wife 
for drunkenness, because of mitigating circumstances. Lay 
vs.| Lay, 204 Ill. App. 511. It was applied where the hus¬ 
band was granted a divorce for cruelty, because the wife’s 
conduct was due to finding a woman’s picture in her hus¬ 
band’s pocket. Clyburn vs. Clyburn, 299 S. W. (Ark.) 38. 
In Pryor vs. Pryor, 88 Ark. 302, the husband was granted 
a divorce because of the wife’s misconduct, but the court 
held that mitigating circumstances justified the allowance 
of alimony to the wife. 

Appellant’s claim that the Virginia decree, because en¬ 
titled to full faith and credit, invested the Virginia court 
with authority to annul or supersede the jurisdiction of 
the U. S. District court here, would nullify the act of 
Congress, and make Section 977 of the D. C. Code useless, 
and every husband required to pay alimony to his wife 
uiKjer that section, in a suit for limited divorce, could be 
relieved of the payment of alimony here by a Virginia 
decree. And since the statute is not limited to divorces 
from bed and board, a husband granted an absolute divorce 
in the District of Columbia, and required under the statute 
to pay alimony to his divorced wife, would be worse off 
than a man granted a limited divorce, who could escape 
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the alimony order here by having his decree enlarged into 
an absolute divorce in Virginia. The case of Bloedorn vs. 
Bloedurn, 64 Appeals D. C. 199, was not an alimony case, 
but a case where the wife had a decree in personam , a mere 
money decree. This court has held, 68 Appeals 241, that 
the Bloedorn case had no bearing on this case. Nor has 
Thompson vs. Thompson, 226 U. S. 551, any bearing on this 
case for he obtained a divorce from his wife in Virginia, 
and she never had a decree in the District of Columbia. 
The other cases cited by appellant’s counsel are not divorce 
cases and have no bearing on the question here. 

In the motion made by the appellee to dismiss this ap¬ 
peal, it is shown that before the court below 7 had entered 
the decree on the mandate, that counsel for appellant asked 
the Supreme Court to clarify its decision which did not 
interfere with the low 7 er court as to alimony. This motion 
w 7 as denied. He then asked for a writ of mandamus and that 
motion was denied. In both the petition to clarify and that for 
the writ of mandamus, the same arguments v'ere presented 
the Supreme Court as are here now r presented to this court, 
harping on the question of full faith and credit, but not 
dealing vnth the question of the right of this court retain¬ 
ing a jurisdiction that it had lawfully assumed in 1925 and 
lawfully held ever since. Copies of the briefs to clarify 
and for mandamus, addressed to the Supreme Court were 
filed with appellee’s motion to dismiss. The denial of both 
motions are as persuasive as a refusal of that court to grant 
certiorari. The decision of that court certainly did not in 
any way affect this court’s jurisdiction or its control over 
alimony here. 

Justice Bailey reduced the alimony from $300. to $200. 
per month, on account of the marriage of the daughter. 
Appellant filed a petition asking for the reduction (R. 2), 
and he also actively participated in the hearing reducing 


the alimony, and asked for affirmative relief. He now says 
in an assignment of error, that the court below had no 
jurisdiction to do what he asked (R. 36). 

Respectfully submitted. 

Crandal Mackey, 
Attorney for Appellee. 
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